EQUINE DRUG RESEARCH COUNCIL
KENTUCKY HORSE RACING COMMISSION
AUGUST 14, 2015
AGENDA

Location: Offices of the Kentucky Horse Racing Commission Time: 3:00pm
4063 Iron Works Parkway, Bldg. B
Lexington, KY

I. Call to order and roll call

Il. New Business
1. Classification of levamisole.

I1l. Other Business

IV. Adjournment
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KENTUCKY HORSE RACING COMMISSION
UNIFORM DRUG, MEDICATION, AND
SUBSTANCE CLASSIFICATION SCHEDULE
KHRC 40-01 {August MayDecember-20135)

Class "A" Drugs include drugs sre-these-that have
Many Class “A" Drugs have not approved for

e highest

| to influen
in the horse by the United States F and

ance.

Drug Administration. Many of the drugs have no generally accepted medical use in the eguine

Acecarbromal
Acetophenazing
Adinazolam
Alcuronium
Alfentanil
Alphaprodine
Alpidem
Alprazolam
Alprenalol
Althesin
Amisulpride
Amitriptyline
Amobarbital
Amoxaping
Amperozide
Amphetamine
Amyl nitrite
Anileridine
Anilopam
Apomaorphing
Aprobarbital
Arecoline
Aracylonol
Azaperong
Barbital
Barbiturates
Bemegride
Benperideol
Bentazepam
Benzactizine
Benioctaming
Benzodiazepines
Benzphatamine
Benztroping
Benzylpiperazine

Bethanidine
Biperiden
Biriperone
Bitolterol
Bromazepam
Bromfenac
Bromisavalum
Bromaocriptine
Bromperidol
Brotizolam
Bupivacaine
Buprenarphine
Buspirone
Buspropion
Butabarbital
Butalbital
Butanilicaine
Butaperazine
Butoctamide
Camazepam
Cannabinoids, Synthetic
Captodiame
Carazolol
Carbidopa
Carbromaol
Carfentanil
Carphenazine
Carpipraming
Chloral betaine
Chloral hydrate
Chloraldehyde
Chloralose
Chlordiazepoxide
Chlorhexidol
Chlormezanone

Chlaroprocaine
Chlarproethazine
Chlorpromazine
Chlorprothixene
Cimeterol
Citalopram
Clobazam
Clocapraming
Clomethiazole
Clomipramine
Clonazepam
Clorazepate
Clathiapine
Clotiazepam
Cloxazolam
Clozapine
Cobratoxin
Cocaine

Codeine
Conorphong
Conotoxin
Corticaine
Crotetamide
Cyamematzine
Cyclandelate
Cyclobarbital
Darbepoietin
Decamethonium
Demoxepam
Dermorphin
Desipramine
Dextromoramide
Dezocine
Diamorphine
Dichloralphenazone

Pagelof6

Dilorazepam
Dimefline
Diprenorphine
Dixyrazine
Dopamine
Doxapram
Doxefazepam
Doxepin
Droperidol
Enciprazine
Endorphins
Enkephalins
Epinephrine
Erthrityl tetranitrate
Erythropoietin
Estazolam
Ethamivan
Ethchloneynol
Ethinamate
Ethopropazine
Ethylisobutrazine
Ethylmorphine
Ethylnorepinephrine
Etidocaine
Etifaxin
Etizolam
Etodroxizine
Etomidate
Etarphine HCI
Fenarbamate
Fenfluramine
Fentanyl
Fluanisone
Fludiazepam
Flunitrazepam

Fluopromazine
Flugresane
Fluoxetine
Flupenthixgl
Fluphenazine
Flupirtine
Flurazepam
Fluspirilene
Flutoprazepam
Fluvoxaming
Gallaming
Gepirone
Glutethimide
Guanadrel
Guanethidine
Halazepam
Haloperidal
Haloxazolam
Hemoglobinglutamers
Hemopure
Hexaflugrenium
Hexobarbital
Homophenazine
Hydrocodone
Hydromarphone
Hydroxyamphetaming
Ibamal
Imipramine

Inositol Trispyrophosphate

Irbesarten
Isapirone
Isocarboxazid
lsomethadone
Isoproterenol
Ketazolam
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Lenperone

Levamisole/Tetramisole

Levomethorphan
Levorohanol
Lithium

Lobeline
Lofentanil
Loflazepate, Ethwl
Loprazalam
Lorazepam
Lormetazepam
Loxapine
Mabuterol
Maprotiline
Mazindol
Mebutamate
Meclofenoxate
Medazepam
telperone
Meparfyvnol
Mepazine
Meperidine
Meahenoxalane
Mephentermine
Mephenyioin
Mephobarbital
Meorobamate
Mesarldazine
Metaclazepam
Metaraminol
Metazocine
Methachloline
Methadone
Methamphetaming
Methagualone
Metharbital
Methixens
Methohexital
Methotrimeprazing
Methoxamine
Methoxyphenaming

Methyldopa

Methylene Dioxypyrovaleng

IMDOPY)
Methylhexaneamina

Chlorefarm

mMethylphenidate
Methyprylon

Metocuring
Metomidate
Metopon
Mexazolam
Midazolam
Mirtazepine
Madafinil
Maolindone
ooerone
Morphine
Mosaprimine
Muscarine
malbughine
Malorohine
Mefazodane
Nefopam
Mikethamide
Mimetazepam
Mitrazepam
Mordiazeoam
Norepinephrine
MNortriotviine
Mylidrine
Olanzepine
Oxazepam
Oxazolam
Oxprenalol
Oxvcodone
Oxymorphone
Owvperitine
Pancuronium
Papavering
Paraldehyde
Paramethadione
Pargviine
Paroxetine
Pemoline
Penfluridol

Pentaerythritol

Diethylpropion

Diethylthiambutene
Dihydrocodeine

Pentobarbital
Pentylenatetrazol

Perazine
Periciazine
Perlaping
Perphenazing
Phenaglvcodol
Phenazocine
Phencvcliding
Phendimetrazine
Phenelzine
Phenmetrazing
Phenobarbital
Phenterming
Phvsostiemine
Picratoxin
Piminodine
Pimozide
Pinazepam
Pioamperong
Pipegualine
Piperacetazine
Piperocaine
Pipotiazine
Pizradrol
Plauindone
Piritramide
Prazepam
Prilocaine
Procaterol
Prochlorperazine
Propanidid
Proplomazine
Propionvioromazine
Propiram
Propafol
Propoxvcaing
Prothipendyl
Protokylol
Protriptyline
Proxibarbital

Page 20f 6

Pyrithyldione
Quazipam

Quetiapine
Racemethorohan
Racemorphan
Raclooride
Remifentanil
Remaxioride
Reserpine
Rilmazafone
Risperidone
Ritanserin
Ropivacaine
Secobarbital
Selegiling
Sertraline
Snake Venoms:
Spiclomazine
Spiperone
Succinylcholing
Sufentanil
Sulfondiethvimethane
Sulfonmethana
Sulforidazine
Sulpiride
sultopride
Talbutal
Tandospirone
Temazeoam
Tetrabenazine
Tetracaing
Tetrazepam
Thebaine
Thialbarbital
Thiamwlal
Thiethviperazine
Thiopental
Thiopropazate
Thioproperazine
Thioridazine
Thiothixene
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Ketorolac

Tiapride
Tiletamine

Timiperone
Toftsopam
Topirimate
Torsemide
Tramadol
Tranvicvoromine
Trarodone
Triazolam
Tribramethanol
Tricaine
Trichloroethanal
Tricholoathylzne
Triclafos
Trifluomeprazine
Trifluoperazing
Trifluperidol
Triflupromazine
Trihexviphenidyl
Trimethaphan
Trimioramine
Tubocuraring
Tvbamate
Lrethane
Valnoctamide
Venlafaxing
Veralipride
Vercuranium
Viloxazine
Vinbarbital
Vinylibital
¥Yohimbine
Zolazepam
Zoloidem
Zopiclone
Zotenine
Zuclopenthixol



Class "B” Drugs are-these-include drugs that

ial th

athlete. s

2-Amingheptane
acebutolol
Acepromaring
Acetanilid
Acetophenetidin
Albuterol
Alclofenac
Aldosterone
Ambenonium
Ambraxal
Aminophylline
Aminopyrine
Amiodarona
Amisometradine
Amiodipine
Amrinane
Anisatropineg
Antipyrine
Apazone
Aprindine
Atenolol
Atropine
Baclofen
Benazepril
Bendroflumethiazide
Benouapraofen
Benrocaine
Benzthiazide
Bepridil
Betaxalol
Bisopralol
Boldenone
Bretylium
Brimonidine
Bromhexine
Bromodiphenhydramine

r e Class “B” Dr
dministrati

United States Food and Drug A tion and have no g y accep cal use in the equine

Brompheniraming
Bumetanide
Butorphanol
Butoxycaine
Caffeine
Candesartan
Captopril
Carbachal
Carbamezapine
Carbinoxaming
Carisoprodol
Carteolol
Carvedilal
Celecoxib
Chlormerodrin
Chlorothiazide
Chlorpheniramine
Chiorthalidone
Chlorzoxazone
Clenbuteral
Clidinium
Clofenamide
Clonidine
Colchicine
Cyclizine
Cyclobenzaprine
Cyclothiazide
Lycrimine
Detomidine
Dextromethorphan
Dextropropoxyphens
Diazepam
Diazoxide
Diflunisal

a high

Dihydroergotamine
Diltiazemn
Dimethisoguin
Diphenhydramine
Diphenoxylate
Dipyridamole
Disopyramide
Dobutamine
Doxylamine
Dyphwylline
Edrophonium
Enalapril
Ephedrine
Ergotamine
Esmolal
Etamiphylline
Etanercept
Ethacrynic acid
Ethoheptazine
Ethosuximide
Ethotoin
Felodipine
Fenbufen
Fenclozic acid
Fenoldopam
Fenoprofen
Fenoterol
Fenspiride
Flecainide
Floctafenine
Flufenamic acid
Flurmethiazide
Flunarizine
Flurbiprofen
Formaterol
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tial to infl
have n
enerall

Gabapentin
Glycopyrrolate
Guanabenz
Heptaminol
Hexocyclium
Homatropine
Hydralazine
Hydrochlorthiazide
Hydroflumethiazide
Hydrowyzine
Indomethacin
Infliximab
Ipratropium
Isoetharine
Isometheptensa
Isopropamide
Isosorbide dinitrate
Isaxicam
Isradipine
Ketamine
Labetalol
Lidocaine
Loperamide
Loratidine
Losartan
Mecamylaming
Meclizine
Medetomidine
tefenarmic acid
Meloxicam
Mepenzolate
Mephenesin
Mepivacaine
Meralluride
Merbaphen

ce performan
een approved for use in the horse by th
epted medi

Mercaptomerin
Mercurnalilin
Mersalyl
Metaproterenol
Metaxalane
Methantheling
Methapyrileng
tMethdilazine
Methotrexate
Methscopolamine
Methsuximide
Methylatropine
Methylchlorthiazide
Methysergide
Metiamide
Metolazone
tetaprolal
hexilitine
Mibefradil
Midodrine
Milrinone
Minowuidil
Moexipril
Mabumetone
Madol
Wandrolone
MNaphazoline
Maratriptan
Weastigmine
Micardipine
wifedipine
Miflumic acid
Nimesulide
Nimodipine
Nitroglycerin
COrphenadrine
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Owaprozin
Oxcarbazepine
Owvmetazoling
Dxvohencvcliming
Owvohenonium
Penbutolol
Pentazocine
Phenacemide
Phenoxybenzamine
Phensuximida
Phentalamine
Phenviephrine
Phenvioropanolamine
Phenytoin

Pindolol

Pirbuterol

Piretanide
Piroxicam
Polvthiazide
Prazosin
Primidone
Procainamide
Procaine
Procychidine
Promatzine
Promethazine
Propafenone
Propantheline
Prooentophwliing
Propranolol
Propylhexedrine

Pseudoephedrine

Pyridostigmine
Pyrilarmine
Quinidine
Ractopamine
Ritodrine
Rivastigmine
Rizatriotan
Rofecoxib
Romifidine
Salmeterol
Scopolamine
Sibutramine
Sotalal
Spironalactone

Stanozolol
Strychning
Sulindac

Pagedofb

Sumatriptan
Telmisartin
Tenoxicam
Terbutaline
Terfenadine
Testolactons
Testosterone
Tetrahydrozoline
Theobromine
Theophyline
Thichenamil
Tiaprofenic acid
Timaolol
Tocainide
Tolazoling
Tolmetin
Trandolapril
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Triamterens
Tridihexethv
Trimeprazine
Trimethadione
Tripelennaming
Triprolidine
Valsartan
Vedaprafen
Verapamil
Xvlazine
Xvlometazoline
Zolmitriptan
Zomepirac
Zanisamide



Class “C” Drugs incl

Aclomethasone
Acenacoumnaral

Acetaminophen
Acetazolamide
Acetylsalicylic acid
Amcinonide
Aminocaproic acid
Beclomethasone
Benoxinate
Betamethasone
Bethanechal
Budesonide
Butacaine
Butamben
Calusterane
Camphor
Chlerophenesin
Chloroguine
Cinchocaine
Clibucaine
Clobetasol
Clecortolone

Clormecaine
Cortisone

Cyclomethylcaine
Cypraheptadine
Dranazol
Dantrolene
Dembroxol
Deoxycorticosterone
Desonite
Desoximetasone
Dexamethasone
Dibucaine
Dichlorphenamide
Diclofenac
Diflorasone
Diflucartolone
Digitoxin

Digoxin

Dipyrone
Dromostanolone
Dyclonine

Eltenac
Ergonowine
Ethoxzolamide
Ethylaminabenzoate
Ethylestrenal
Etodolac
Fexofenadine
Firgcoxib

that have a lesser

Flucinolone
Fludrocortisone

Flumethasone
Flunisolide
Flunixin
Fluocinolone
Fluacinonide
Fluoroprednisolone
Flugxymesterone
Fluprednisolone
Flurandrenolide
Fluticasone
Urasemide
Guaifenesin
Halcinonide
Halobetasol
Hexylcaine
Hydrocorisong

_ lbuprafen

Isoffupredone
Isoxsupring
Ketoprofen
Letosteine
Meclofenamic acid
Medrysone

Page5of 6

tial to infl

erforman

methandrial
tiethandrostenolone

Methazolamide
Methocarbamol
Methylergonavine
Methylprednisolone
Methyltestosterone
Metoclopramide
Mometasone
Montelukast
Maepaing
Naproxen
Morethandrone
Mortestosterone
Oxandrolone
Oxymethalone
Oxyphenbutazone
Paramethasone
Pentoxyfylline
Phenylbutazone
Pramoxine
Prednisolons
Prednisone
Probenecid

han Class "A” or "B”

Proparacaine
Salicylamide

Salicylate
Sulfasalazine
Thiosalicylate
Tranexamic acid
Trenbolone
Triamcinolone
Trichlormethiazide
Zafirlukast

Zeranol

Zileuton
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Class “D" Drugs include Ehaon thempeut-c mel:hcatinns 1; g; hagg IEEEE gntentigl IQ ﬁeﬁinﬂuencg

Anisindione Dicumarol Famaotidine Nizatidine Pirenzapine
Cilostazol Dimethylsulfoxide Lansoprazole Omepraszole Polyethylene ghycol
Cimetidine Dimethylsulphone Mispesiprostol Phenindione Ranitidine
Cramalyn Diphenadione Medocromil Phenprocoumaon Warfarin

Page 6 of 6
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N
RECENED JENTERED
COMMONWEALTH OF KENTUCKY JUN 15 2015
JUN 16 2015 FRANKLIN CIRCUIT COURT FRANKLIN CIRGUIT GOURT
) DIVISION 1 SALLY JUMP. CLEAK
KENTUCKY HORSE CIVIL ACTION No. 14-C1-418
RACING COMMISSION _
DANIEL WERRE PETITIONER
Y.

KENTUCKY HORSE RACING
COMMISSION RESPONDENT

OPINION AND ORDER

This matter is before the Court upon Petitioner, Daniel Werre's. Petition for Review of
the Final Order of Respondent, the Kentucky Horse Racing Connmission (“the KHRC™), which
pursuant fo 810 KAR 1:028 imposed a one year suspension of his training license, a $5.000 fine,
disqualification of the horse and purse forfeiture. The Court heard the Parties® oral arguments on
April 8, 2015. Upon review of the parties’ briefs and papers, and after being sufficiently
advised. this Court hereby REVERSES the Commission’s Final Order with respect o the one-
year suspension of Mr. Werre's training license for violating 810 KAR 1:018 §2. The violation
was based on post-race sampling of VOODOOQ DOCTOR, a horse trained and raced by
Petitioner, which revealed Levamisole, a Class A prohibited substance.

I. STATEMENT OF FACTS

Petitioner, Daniel Werre, obtained his trainer’s license in 2011, Mr. Werme was the
trainer of the horse VOODOO DOCTOR in December of 2012. VOODOO DOCTOR finished
first in the ninth race at Turfway Park on Friday. December 7. 2012. Post-race sampling of
YOODOO DOCTOR's blood and urine revealed traces of Levamisole, a Class A prohibited

substance. (A.R., p.438),
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Mr. Werre claims Levamisole was never intentionally administered to VOODOO
DOCTOR. Another horse siabled at Mr, Werre's barn in 2012, BETWEEN THE LINES. was
receiving Levamisole to treat Equine Protozoal Myefitis (EPM). BETWEEN THE LINES was
located in the stall directly adjacent to VOODOQ DOCTOR s stall in Mr. Werre's barn. Mr.
Werre believes that some of the feed containing Levamisole, intended for BETWEEN THE
LINES, accidentally contaminated VOODOO DOCTOR s feed.

Prior 1o September 4, 2012, Levamisole was classified as a Class B substance. On or
around September 4. 2014, the KHRC issued a memorandum sbout its reclassification of
Levamisole from a Class B 1o a Class A substance.

On December 18, 2012. the KHRC issued a repont identilying the positive for
Levamisole in the urine of YOODOO DOCTOR and describing Levamisole as a Class B
subsiance. On December 21, 2012, the KHRC issued a Second Report of Finding. identical o
the first Report, with the exception that Levamisole was described as a Class A substance. A
letter dated January 7, 2013, from the KHRC Chief Veterinarian 1o the split sample laboratory at
Louisiana State University (LSU) idemified Levamisole occurring at the rale of 3.3 nanoprams
per millititer in the urine sample taken from VOODOO DOCTOR. (A.R. 587). LSU identified
Levamisole at the rate of 2.6715 ng/ml in the split sample. {A.R. 593).

The Stewards issued a ruling dated February 9. 2013, which found Mr. Werre liable for o
Class A violation. The Stewards suspended Mr. Werre's license for one year and fined him
$5,000. The Stewards also ordered disqualification of VOODOO DOCTOR and forfeiture of the
purse. (A.R. at 649). Mr. Werre never had any kind of drug positive prior to the incident with

VOODOO DOCTOR.
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Petitioner. Mr. Werre. appealed the Steward's ruling and an administrative hearing was
held on Oct. 1. 2013, The Hearing Officer found that Mr. Werre had violated 810 KAR 1:018 §2
and was respansible under the uainer responsibility rale found in §15 of that administrative
regulation. On January 18. 2014, the Hearing Officer issued his Recommended Findings of
Fact. Conclusions of Law and Recommended Order, in which he recommended that the KHRC
enter a Final Order affirming the Steward’s Ruling. The KHRC and Mr, Werre both filed
exceptions to the Recommended Order.

On April 3, 2014, the KHRC entered a Final Order. adopting in full the Recommended
Order. as well as the KHRC's exceptions, and affirmed the Stewards” Ruling. (A.R. at 791-793).
Petitioner. Mr. Werre, filed his appeal on April 9. 20014, pursuant to KRS 13B.140, secking
reversal of the KHRC's Final Order and penalty, Specifically, Petitioner argues: (1) that the
Stewards (ailed to consider mitigating circumstances, (2) that the classilication of Levamisole as
a Class A substance is per se arbitrary and capricious; (3} that the Schedule is unconstitutional as
applied to Petitioner and it is facially unintelligible; (4) that the Schedule is unconstitutionally
overbroad; (5) that the classification of Levamisole as a Class A substance violates Petitioner's
right to due process of the law; and (6} that the KHRC failed 1o demonsirate the propriety of the
penalty imposed.

On April 21, 2014, this Court entered an Order staying the Final Order of the KHRC.
entered on April 3, 2014. suspending Mr. Werre's license and imposing a $3,000 fine.
Thereafier, the parties have briefed the legal issues and the Court has conducted oral arguments.

The case is now ripe for decision.

! Under 810 KAR 1:018 §15(2) “A rrainer shall be responsible for the presence ol ¢ prohibited drug, medication,
subslance, or metabolic derivative, including permited medication in excess of the maximum concentratian, in
horses in his/her care.” Additionally, under B10 KAR 1.018 §15(3), “a trainer shall prevent the adminiswration of a
drug, medication, substance. or metabolic derivative that may constitute a vielation of this adminisiration.”

3
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II. STANDARD OF REVIEW

KRS 230,330 grams “[a]ny licensee or any applicant aggrieved by any {inal order of the
commission” a right 1o appeal to this Court in accordance with KRS Chapter 13B. KRS
[3B.130(2) provides, in relevant part. that “[tJhe court shall not substitute its judgment for that o
the agency as to the weight of the evidence on queslions of [act.” That statute also “provides that
the court may affinm or reverse, in whole or in part. the final order of an administrative agency
and may remand the case for further proceedings il it [inds that the agency’s order was in
violation of conslitutional or slatutory provisions. was in excess of the agency’s slatutory
authority, was not supporied by substantial evidence, was arbitrary, capricious, or characterized
by abuse of discretion, [...] or was deficient as otherwise pravided by law.” Allen v. Kentucky
Horse Racing Authority, 136 5.W.3d 534, 58 (Ky. App. 2004) (citing KRS 13B.150{2)).

In determining whether an administrative ageney decision was arbitrary, a courl must
determine: (1) whether the agency’s action was within the scope of its granted powers; (2)
whether the agency provided procedural due process; and (3) whether the decision was supporied
by substantial evidence. See Commonwealth Revenne Cabiner v Liberty National Bank of
Lexingron, 858 5.W.2d 199, 201 (Ky. App. 1993} (citing American Beaury Homes Corp v
Louisville & Jefferson Counny Plamning ond Zoning Camm 'n, 379 5.W.2d 450 {(Ky. 1964)). "I
the decision of the administrative agency fbils to meet any of these standards, it must be
considered to be arbitrary.” Allen, 5.W.3d at 59 (citing Liberty National, 858 §,W.2d at 201).

“If the findings of fact of an administrative agency are supported by substantial evidence
of probative value, then they are binding on the reviewing court.” Allen at 39, See also Kentucky
Unemployment fnsurance Commission v, Londmark Commnmity Newspapers of Kenneky. Inc.,

91 5.W.3d 375, 578 (Ky. 2002). “The agency’s findings must be upheld if based on substaniial
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evidence *even though there exists cvidence 10 the contrary in the record.” Substantial evidence
is defined as “evidence of subsiance and relevant consequence having the fitness 1o induce
conviction in the minds of reasonable [persons).™ Alfen at 39 (quoting Owem-Corning
Fiberglass Corp. v. Golighily, 976 S.W.2d 409, 414 (Ky. 1998)). An administrative agency
decision that is not supported by substantial evidence is arbitrary or clearly erroncous.
Londmark Coiny. Newspapers, 91 S W.3d at 579 (internal citations omitted). Il substantial
evidence supponis the agency's decision. then it cannot be said 10 be arbitrary. Jd. The
Commission, “as trier of facts is aflorded great latiiude in its evaluation of the evidence heard
and the credibility of wilnesses appearing before the Commission.” Kenfucky Stute Rocing
Commisxion v, Fuller, 481 5.W.2d 298, 308 (Ky. 1972).
ITL. ANALYSIS

[t is a well-accepted proposition in Kentucky that horse racing can be regulated by the
State under the policc power of the government or prohibited aliogether. State Racing
Conmmnission v. Latonia Agricilivral dssociation, 123 W, 681, 685 (Ky. 1909). In Kemucky
Stare Racing Comymission v. Fuller, supra, Kentucky™s highest court addressed the question of
whether the Cammission had the authority to disqualify the winner of the Kentucky Derby and
redistribute the purse money afler the horse tested positive for a prohibited substance. The
Fuller court noted that the Commission was “charged with the duty of maintaining integrity and
honesty in racing,” and that it “was directed 10 promulgate rules and regulations ‘for effectively
prevenling the use of improper devices, the administration of drugs or siimulanis or other
improper acts for the purpose of affecting the speed or health of horses in races in which they are

to participate,”™ Fuller at 300 (quoting KRS 230.240). Additionally, the Fuller court found that
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the Commission “was vested with all power necessary and proper to carry oul [ully and
effectively those dutics imposed upon it by the statutes.” [d. (citing KRS 230.260).
The Fuller count then addressed the reason that Kentucky's legislature had vested such
broad powers in the Commission:
The Kentucky State Racing Commission is more than an adiministrative agency
having the guasi-judicial {unction of finding the facts and applying the law to the
facts. [...] The Commission is vested with extensive puthority over all persons on
racing premises for the purpose of mainiaining honesty and integrity and orderly
conduct of Thoroughbred racing. On the basis of the [govemning statuies], the
Conunission is charged with the duty of protecting [a] substantial public interest”

Fuller a1 301, Thel legislature has given the Commission “the power ‘to regulate and maintain
horse racing ... free of any corrupt ... or unprincipled horse racing practices. and lo regulate and
maintain horse racing ... so as o dissipate any cloud ol association with the undesirable and
maintain the appearance as well as the lact ol complele honesty and imegrity of horse racing in
the Commonwealth,”™ Allen, 136 5.W.3d a1 56 (quoting KRS 230.215(2)).

In the present case the KHRC argues that the violation and penalty imposed on Mr.
Werre should be affirmed because the Petitioner’s conduci clearly violaled the regulations at
issue, the penalty was consistent with the law, and the regulations ~as well as their application 1o
Mr. Werre- are constitutional. Mr. Werre has advanced several arguments in support of his
request that the KHRC's Final Order be reversed. This Court will discuss the arguments relevant

to its ruling below.

* As the Founth Circuit Court of Appeals has noted with respect to horse racing. “{(]he stae has at least two
substantial inlerests 1o be served. It has a humanitarian interest in protecting the health of the horse, and it has a
broader and more weighty interest in protecting the purity of the sport, both from the standpaint of protecting its
own substantial revenues derived from taxes on legalized pari-mutuel betting and protecting patrons of the sport
from being defrauded ... If a horse is fleeter or slower than his normal speed because of having been drugoed. 1he
iniegrity of the race is irretrievably lost.” Hrbel v. West Uirgime Racing Commussion, 513 F.2d 240, 24344 (dih
Cir, 1975).
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Petitioner alleges that the Stewards and the KHRC failed 1o consider mitigating
circumstances. The statute, 810 KAR 1:028 §1(3), provides that the Siewards and the KHRC
shall consider any miligating or aggravating circumslances properly presented when assessing
penalties pursuant to this administrative regulation. Chief Steward, Barbara Borden. testified
that the Stewards considered: (1) the fact that Mr. Werre had not had any previous drug rulings:
(2) that Levamisole had a legitimate therapeutic use, and (3) the possibility ol accidental
administration, The Stewards concluded, without meaninglul explanation. that they did not
consider these to be mitigating circumstances sufficient to warrant a departure from the
minimum penalty.

Petitioner argues that numerous mitigating circumstances exist in this case, including:
(1) the drug was in Mr. Werre's barn pursuant to a prescription; (2) Mr. Werre cooperated in the
search and explained the use of the drug to the KHRC investigators: (3) Levamisole was found in
the harse's system in a very small quantity; (4) the stimulant metabolite aminorex was nol found
in the horse: (3) there is no evidence the drug was purposelully administered to the horse; (6) the
drug has therapeutic uses and is FDA approved; (7) the drug does not meet the criteria for a
Class A substance under the KHRC s own regulation: and (8) the KHRC issued 2 memorandum
expressly sanclioning the therapeutic use of the substance.

The penalty imposed against Petitioner for his violation of 810 KAR 1:018 was the
minimum penalty permitted by the regulation, absent mitigating circumstances. In Deaton v. Ky
Horse Racing Aurh,, 172 8, W, 3d 803 (Ky. App. 2004), the Court of Appeals held that “the
assessment of a penalty is particularly delegated to [an] administrative agency... the assessment

is not a factual finding bul the exercise of a discretionary grant of power.” (Jd. at BOB). See also

EDRC Meeting, August 14, 2015, Page 17



Peankewicz v. Penn State Horse Racing Comor . 562 A.2d 917,920 (Pa. CW 1989). “length of
suspension is a discretionary matter.” The KHRC argues that in this case. the agency. finding
there were no mitigating circumstances, assessed the minimum penalty under the regulations and
that this was not an abuse of discretion. This Court disagrees and (inds that there were numerous
mitigating circumstances that the KHRC failed 1o consider when imposing a penalty requiring a
one year suspension of Mr. Werre's training license.”

This Court agrees with Petitioner that the fact that Levamisole has a commonly
recognized therapeutic use and is FDA approved should have been considered o mitigating
circumstance because it is indicative of the misclassification of Levamisole. 1T Levamisole had
not been improperly reclassified as a Class A substance, Mr. Werre would have faced a much
less severe penalty. The improper classification of Levamisole as a Class A substance led the
FKHRC to impose a penalty on Mr. Werre that was nol proportionate to the seriousness of the
violation, and this should have been regarded as a mitigating circumstance. The minimum
penalty for a Class B violation is “a minimum fifieen (15) day suspension, absent mitipating
circumsiances.” 810 KAR 1:028. §4(1). The fine for a first offense Class B violation is $500.00
to $1,000. (/d.). The range of penaltics that may be considered by the Siewards decreases
sharply from Class A to Class B violations. Applying its own definition of a Class A substance
(which excludes drugs that have therapeutic uses in horses). the KHRC improperly reclassified
Levamisole as a Class A substance. As a result, afier the KHRC determined a violation had
occurred, a much more severe penalty was assessed against Mr. Werre than would have occurred
if Levamisole had not been reclassified. Instead of a fifieen (13) day suspension and a $300.00

fine, he was given a one (1) year suspension and ordered to pay a $5,000 line. The improper

? See R. Heleringer, Equine Regnlatony Law, {2012), (“Case law has steadily evolved from the mid-twentieth
century to the present time from a standard of near/absolute avthority (to eject-revake) with no serious questions
asked (by the courts) 1o ene of more regard for due process and constitutional rights of licensed participants.”)
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classification of Levamisole as a Class A substance subjected Mr. Werre (o a penalty that was
disproporiionate to the actual seriousness of the violation. This Court considers the improper

classification of Levamisole to be a mitigating circumstance given the significant dillerence in
the penaliies that may be imposed for Class A and Class B violalions.

Additionally, the fact that Mr, Werre never had any previous drug violations. along with
the facl that the evidence indicates Levamisole was accidentally administered to VooDoo
Doctor, should have been treated as mitigating circumstances. Counsel for Petitioner
persuasively argues that Levamisole was found in Voodoo Doctor’s system in a very low
quantity, which is indicative ol accidental ingestion, not administration for the alleged purpose of
enhancing performance. For the KHRC to conclude that accidemal ingestion of Levamisole
should not be considered a mitigating circumstance is unduly harsh and appears 1o be based -in
part- on is suspect reclassification of Levamisole from a Class B to a Class A subsiance.

While the Court recognizes that under 810 KAR 1:018 §15(2), the trainer is responsible
for preventing the administration of a medication that may constitute a violation. it finds there is
evidence that Mr. Werre attempted to prevent VOODQQ DOCTOR from receiving Levamisole.
Mr. Werre instructed his groom on how o provide the medication to BETWEEN THE LINES by
mixing it with the feed. and emphasized that it was very imponant that only BETWEEN THE
LINES receive Levamisole.

This Court agrees with Petitioner that the KHRC has not shown any change in the
veterinary literature that would support the reclassification of Levamisole from a Class Bioa
Class A substance, with the accompanying change in the penalty range. At the administrative
hearing, the KHRC only offered testimony regarding the alleged stimulaiory effect of

Levamisole in humans. Such evidence is insufficient to support a finding that Levamisole has a

L]
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stimulatory efTect in horses, or to prove that it has an effect on the central nervous system of o
horse. This Couri {inds that the KHRC s failure to consider the mitigating circumstances
described above when penalizing Mr. Werre was an abuse of discretion.

B. The elassification of levamisnale as a Class A subst

Petitioner has challenged the classification of Levamisole as a Class A substance. arguing
that it is arbitrary and capricious per se. The KHRC responds that the classification of
Levamisole as a Class A prohibited substance is a proper exercise of the KHRC's siatutory
authority. and is not arbitrary and capricious.

KRS 230.215(2) grants the KHRC with “plenary power 1o promulgate administrative
regulations prescribing conditions under which all legitimate horse racing and wagering thereon
in conducted in the Commonwealth...” (KRS 230.215(2)). The KHRC is also required 1o
promulgate administrative regulations for restricting and prohibiting the use and administration
of drugs or stimulants. (KRS 230.240(2)). Pursuant to that authority, the KHRC enacted 810
KAR 1:040 and the Uniform Drug. Medication and Substance Classification Schedule
(Schedule).

The Schedule is incorporated by reference into 810 KAR 1:018(6). which states that the
Commission shall wilize the KHRC Schedule as provided in B10 KAR 1:040. for classification
of drugs, medications, and substances violating this administrative regulation.” 810 KAR 1:040
provides that the KHRC Schedule, KHRC 40-01, shall establish the respective classifications of
all substances contained therein. Petitioner persuasively argues that 810 KAR 1:018(6) and 810
KAR 1:040 require the KHRC to apply and follow the entirety of the Schedule, including the
definition of Class A drugs contained within the Schedule and previously adopied by the KHRC.

each lime it classifies or reclassifies a drug.
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The Schedule delines Class A substances as “drugs that have no legitimate therapeutic
indication in the equine athlete and have not been approved for use by the U.S. Food and Drug
Administration (FDA).” (810 KAR 1:040). Levamisole has a therapeutic use and is FDA
approved. This Court is not convinced by the KHRC’s argument that the portion of the schedule
defining a Class A substance is merely “prefatory” or “descriptive”™ language. It finds
Petitioner’s argument more compelling: that all parts of the Uniform Drug Schedule -including
the definition of the criteria for a Class A drug classification- must be given meaning and efTect.
A regulation, like a slatule, “must be construed as a whole,” anld courls must construe a stalule or
regulation in a manner that permiis “all its parts to have meaning. and for it to harmonize with
related statutes.™

Reading the regulation as a whole, this Court is in agreement with Petitioner that listing
Levamisole as a Class A substance conflicts with the general definition of a Class A substance as
set forth in the regulation. Given this internal inconsisiency, this Court is in agreement with
Petitioner, that the classification of Levamisole as a Class A substance is arbitrary and
capricious.

C. Petitioner’s Claim that the

penalty imposed

In all administrative hearings, the agency bears the burden to show the propriety of a

to demonstrate the pro

penalty imposed. KRS 13B.090(7). In the administrative action below. the Commission bore the
burden of showing the propriety of the one year suspension of Mr. Werre™s irainer’s license for a
violation of 810 KAR 1:018 §2. The trier of facis, as in Fuller, “saw each witness and was in a

superior position 10 evaluate the situation as well as the conduct and demeanor of each witness as

* Commonwealth v. Wright. 4135 S.W. 3d 606 ( Koy, 200 3), cming Holl v, Hospitafry Rexoprees, bee., 276 5W 3d
775, T84 {Ky. 2008).
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he testified; to consider the credibility of the witness; and (o determine the weight as belween
conflicting statemenis of wilnesses or even a single witness.” Frfler at 308, =" The assessment of
a penally is particularly delegated to the administrative agency. lis choice ol sanction is nol to be
overturned unless “it is unwarranted in law” or “without justification in fact.” The assessment is
not a factual finding but the exercise of a discretionary grant ol power,” Dearon at 808 {guoting
PFanhoose v. Commomvealth, 995 S.W.2d 389, 393 (Ky. App. 1999)).

Petitioner argues that the KHRC has not shown the propriety of the penalty in this case.
given the dearth of evidence regarding the alleged stimulatory effect of Levamisole on the
central nervous systems of horses. and given that the KHRC initially classified Levamisole as a
Class B substance. Pelitioner cites 10 Stewvart v. Kentucky Horse Race Commission, 2012 WL
1003534 (Ky. App. 2013). a non-binding. unreported case. in support of his argument that the
KHRC did not introduce sufficient evidence that Levamisole can have a stimulatory eflect.
therefore, it failed o meet its burden of showing the propriety of the penalty imposed. This
Court disagrees with the KHRC s claim that Petitioner’s reliance on this casc is misplaced. In
Stewart. the Circuit Court reversed the one-year suspension of Dr. Stewart’s veterinary license
based on his possession of carbidopa/levodopa tablets because the KHRC “did not sustain its
burden of showing the propriety of the penalty imposed.” Stewars at 6. The Coun of Appeals
affirmed and held that there was insufTicient evidence on the effect of these drugs on the health
and wellare of fiorses... and the KHRC's finding that the drugs may endanger the horse or the
rider is too speculative based on the lack of evidence. /d.

The KHRC is comect that the regulation at issue in Stewart is different from the one at
issue in this case. [n Srewart, the regulation required a finding that the substance may endanger

the horse or the rider, whereas in this case the regulation requires a finding that while running in
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the race. the horse carried a substance that could atfect its ceniral nervous system. Despite the
difference in the regulations at issue. Petitioner’s citation o Stewart remains persuasive because
in Stewart the holding was based on the fact that the KHRC failed to present evidence regarding
the effect of the drugs in horses and only provided testimony about the effect of the drugs on
humans, which the Court deemed overly speculative. Like Stewans. in this case. the KHRC
failed to present any evidence about the stimulatory effects of Levamisole in horses. In Stewart.
Dr. Scollay, the expert witness for the KHRC. testilied that she was unaware of any literature
describing the effect of the drugs on horses. In the present case, Dr. Scollay appeared again as
the expert witness [or the KHRC and testified that her opinion that Levamisole has a stimulatory
effect in horses was based on literature she read about humans using Levamisole 10 cul cocaine.
(Tr., p.127). This Count agrees with Petitioner that Dr. Scollay’s testimony in Stewar! was
similar 1o the testimony she provided in this case (i.c. the altempt o extrapolate the potential
effects ol a drug on the horse solely [rom literature concerning its effect in humans). In Stewart,
as here, the KHRC cannot meel its burden and prove the propriety of the penalty based on
evidence about the effects of drugs in humans.
Bosed on the evidence, this Count finds that the KHRC has not met its burden of showing
the propriety of the one year suspension of Mr. Werre's trainer’s license for a violation of 810
KAR 1:018 §2.
IV. CONCLUSION

ACCORDINGLY. the Final Order of ihe Conunission entered April 3, 2013, suspending
Mr. Werre's trainer’s license is REVERSED with regard 10 the one vear suspension lor
violating 810 KAR 1:018 §2.

This order is final and appealable and there is no just cause for delay.
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SO ORDERED. this 15th day of June, 2015,

Franklin Circuit Court
Division 1
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